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Secretaria General 

  31 de març de 2011 



ACORD DE LA COMISSIÓ PERMANENT  SOBRE  LA PARTICIPACIÓ  

DE LA UPC A L’ENTITAT KIC InnoEnergy SE. 

 

 

ANTECEDENTS 

1. Per Acord núm. 29/2010, el Consell de Govern delegà en  la Comissió Permanent  la presa 

dels acords necessaris per  la constitució de  l’entitat KIC  InnoEnergy SE, amb  la forma  jurídica 

que es determini.  

 

2.  El Consell  Social, per  acord  3/5  2010 delegà  al  president del Consell  Social  la presa dels 

acords necessaris per la constitució de l’entitat KIC InnoEnergy SE, amb la forma jurídica que es 

determini. 

 

3. En data 8 d’octubre de 2010, prèvia autorització de  la Comissió Permanent  i del President 

del Consell Social, per delegació, el rector va signar el General Partnership Agreement per  la 

constitució de l’entitat KIC InnoEnergy SE, que estableix, entre d’altres, la tipologia de socis, els 

seus drets i obligacions, la seva participació a l’entitat, òrgans de govern i el finançament de la 

mateixa.  

 

4.  D’acord  amb  el  General  Partnership  Agreement,  en  data  6  de  desembre  de  2010  es  va 

constituir a Holanda la societat europea KIC InnoEnergy SE. 

 

5. La UPC ha de procedir a la compra d’una acció de  la societat KIC InnoEnergy SE per import 

10.000  euros.  S’adjunta  com  a  annex  núm.  1  Estatuts  de  la  SE,  i  com  a  annex  núm.  2 

l’esborrany de contracte de compravenda.  

 

6. Paral∙lelament,  s’han  introduït unes modificacions al General Partnership Agreement que 

concreten aquelles aportacions que es podran considerar aportació en espècie. S’adjunta com 

a annex núm. 3 l’Addendum to General Partnership Agreement.  

 

Per tot l’anterior, la Comissió Permanent , en ús de les competències delegades pel Consell de 

Govern, 

 

ACORDA 

Autoritzar al rector de  la Universitat Politècnica de Catalunya perquè, en nom i representació 

d’aquesta universitat executi els actes necessaris per a: 

 

1.‐ La compra d’una acció de  la societat KIC  InnoEnergy SE  i  la signatura de    l’Addendum del 

General Partnership Agreement. 

 



2.‐  La  formalització  davant  notari,  si  escau,  del  present  acord  i  dels  compromisos  que  se’n 

derivin,  i  perquè  si  cal,  d’acord  amb  la  finalitat  que  es  persegueix,  el  notari  rectifiqui  els 

defectes o els omissions que s’hi hagin pogut advertir. 

 

Barcelona, març de 2011 
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ANNEX 2 

 

SHARE TRANSFER AGREEMENT 
 
 
On this day, the ●● day of ●●, two thousand ●, appeared before me, MONIQUE GERTRUDA 
HELENA MARIA VERKUILEN, civil-law notary appointed in Rotterdam, the Netherlands: 
●●, born in ●●, on ●●, employed by me, civil law notary, at my offices: 3072 AP Rotterdam, 
the Netherlands, Wilhelminakade 1, for the purposes hereof acting as attorney authorised in 
writing of: 
1. the company incorporated and organized under the laws of Germany: EnBW Energie 

Baden-Württemberg AG, with its offices at Durlacher Allee 93, 76131, Karlsruhe, 
Germany, and in such capacity representing this company, 

 hereinafter also referred to as "the Vendor"; 
2. the legal entity existing under the laws of Spain: Fundació Esade, with its offices at 

Avenida Pedralbes 60-62, 08034 Barcelona, Spain, and in such capacity representing 
this legal entity, 

 hereinafter also referred to as "the Purchaser"; 
3. the European limited liability company: KIC InnoEnergy S.E., with its corporate seat in 

Eindhoven, with offices at (5656 AE) Eindhoven, High Tech Campus Eindhoven, EIT 
Building 69, registered in the Trade Register under file number 51418886, and in such 
capacity representing this company, 

 hereinafter also referred to as "the Company". 
PREAMBLE 
The person appearing, acting in the above capacities, hereby declared that: 
- the Vendor is holder of twenty-three (23) shares, numbered 1 up to and including 23, 

each with a nominal value of ten thousand euros (EUR 10,000.--); 
- the Vendor and he Purchaser have, amongst other parties, entered into a General 

Partner Agreement, hereinafter also referred to as “the GPA”; 
- according to the signature page of the GPA signed by the Purchaser, the Purchaser 

qualifies as an Unrestricted Partner as defined in the GPA; 
- the Vendor wishes to sell and transfer one (1) of the issued shares in the capital of the 

Company held by the Vendor to the Purchaser, in the same way that the Purchaser 
wishes to purchase and accept the transfer of this share in the capital of the Company 
from the Vendor; 

Subsequently the person appearing, acting in the above capacities, hereby declared as follows: 
SALE, PURCHASE AND TRANSFER 
Article 1  
The Vendor hereby sells and transfers to the Purchaser, in the same way that the Purchaser 
hereby purchases and accepts from the Vendor: 
one (1) share in the Company's capital, with a nominal value of ten thousand euros (EUR 
10,000.--) each, numbered 4. The share referred to above will also be referred to below as 
"the Share". 
TITLE 
Article 2  
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The Vendor acquired the Share pursuant to notarial deed of sale, purchase and transfer, 
executed before me, civil-law notary, on the sixth day of December two thousand and ten. 
PURCHASE PRICE. 
Article 3  
1. The purchase price of the Shares is ten thousand euros (EUR 10,000.--). 
2. The Vendor declares that he has taken receipt of the purchase price from the Purchaser. 

The Vendor hereby grants the Purchaser an unconditional discharge for the payment of 
the purchase price of the Shares. 

WARRANTIES 
Article 4  
As of today's date, the Vendor, without prejudice to the warranties of article 2.5 of the GPA, 
warrants the following vis-à-vis the Purchaser: 
a. the Share is completely at the Vendor's disposal, and the Vendor is fully authorised to 

sell the Share; 
b. the Vendor has granted no options and there are no other rights pursuant to which a 

person other than the Purchaser can claim the transfer of the Share; 
c. no person has been granted any pledge or other security, any other right of use on the 

Share, and no one can claim that they be granted such a right; neither has an 
attachment been served on the Share; 

d. the Share was validly issued and all the payment obligations on the Share, including the 
obligation to pay the Share up in full, have been complied with in full; 

e. no depository receipts have been issued on any of the Share; 
INCOME AND EXPENDITURE 
Article 5  
All the income and expenditure and the entire risk for the Share will be for the account of the 
Purchaser as per ●. 
RESTRICTIONS ON THE TRANSFER OF SHARES 
Article 6  
Pursuant to what is provided in article 14 of the Company’s Articles of Association the general 
meeting of shareholders of the Company has resolved without holding a meeting to grant the 
approval for the present transfer of shares, required pursuant to the restrictions on the 
transfer of shares laid down in the Company’s Articles of Association. 
A copy of this resolution will be attached to this deed.  
The members of the executive board and members of the supervisory board of the Company 
have had the opportunity to render advice in respect of the aforementioned resolution.  
RULING OUT RESCISSION 
Article 7 
The parties hereby explicitly rule out the right to rescind or annul -the latter to the extent 
possible- the contracts of sale, purchase and transfer. 
COSTS 
Article 8 
The costs of the present deed and its enforcement are for the account of the Purchaser. 
JURISDICTION 
Article 9 
The agreement recorded in the present deed and its execution are governed by the laws of the 
Netherlands. 
ACKNOWLEDGEMENT 
The Company hereby acknowledges the transfer of the Share in its capital by the Vendor to 
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the Purchaser recorded in the present deed. 
Powers of attorney 
The powers of attorney to the appearing person are evidenced by three (3) (copies of) private 
deeds, which will be attached to this deed. 
End 
The appearing person is known to me, civil-law notary. 
This deed was executed in Rotterdam, the Netherlands on the date first given in the head of 
this deed. 
After the substance of this deed was stated and explained and after I, civil-law notary, pointed 
out the consequences of the contents of this deed for the parties, the appearing person 
declared to have taken note of the contents of this deed after timely being given the 
opportunity thereto, to agree with the contents of this deed and not to require a full reading 
thereof. 
Immediately after this deed was read out in a limited form, this deed was signed by the 
appearing person and myself, civil-law notary.  
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ADDENDUM 

to 

 

GENERAL PARTNERSHIP AGREEMENT 

on 

“KIC InnoEnergy” 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

THIS ADDENDUM TO THE GENERAL PARTNERSHIP AGREEMENT (hereinafter referred 

to as the “Addendum”) is amending certain provisions of the GENERAL PARTNERSHIP 

AGREEMENT (hereinafter referred to as the “GPA”) between the Formal Partners (as 

defined in the GPA) of the Consortium “KIC InnoEnergy”. 

 

 

Section 1 

Relationship between GPA and Addendum 

 

 

1. This Addendum becomes effective as soon as all Formal Partners that have 

signed the GPA as of October 8, 2010, (hereinafter collectively referred to as 

the “Parties”) sign this Addendum. 

 

2. The Parties agree that the GPA and this Addendum shall constitute one and 

the same instrument.  

 

3. It is the common understanding of all Parties that any future party that will sign 

the GPA shall sign it in the version as restated by this Addendum. 

 

 

Section 2 

Amendment of the GPA Preamble 

 

 The paragraph in the Preamble of the GPA defining the term “Affiliated Partner Entity” shall 

be rephrased as follows: 

 

“hereinafter “Affiliated Partner Entity” shall mean any legal entity that is 

under the direct or indirect control of a Formal Partner, or under the same 

direct or indirect control as the Formal Partner, control taking any of the 

following forms: either the direct or indirect holding of more than 50% of the 

nominal value of the issued share capital in the legal entity concerned, or of a 



 

 

 

 

majority of the voting rights of the shareholders or associates of that entity; or 

the direct or indirect holding, in fact or in law, of decision-making powers in 

the legal entity concerned.” 

 

 

Section 3 

Amendment of Section 2 paragraph 1 GPA 

 

 Section 2 paragraph 1 GPA shall be rephrased as follows: 

 

“EnBW Energie Baden-Württemberg AG (in this capacity hereinafter 

referred to as “Implementation Partner”) undertakes to acquire all shares in a 

Societas Europaea with an issued share capital (geplaatst kapitaal) 

corresponding to the number of Initial Formal Partners multiplied by EUR 

10,000 (ten thousand Euros), divided into a corresponding number of shares, 

each with a nominal value of EUR 10,000 (ten thousand Euros) (each share 

hereinafter referred to as “KIC Share”) with articles of association substantially 

in the form of the draft attached in an English translation as Exhibit 2.1, which 

shall be the articles of association of KIC SE (hereinafter to be referred to as 

the “KIC-Articles of Association”); the Implementation Partner may deviate 

from the draft attached as Exhibit 2.1 and/or supplement it only if and to the 

extent necessary in order to allow a swift and effective establishment of KIC 

SE with the competent commercial register and in any case in the spirit of this 

Agreement.” 

 

 

Section 4 

Amendment of Section 4 GPA 

 

To Section 4 GPA a new paragraph 11 shall be added as follows: 

 

 



 

 

 

 

 “11.  The Parties agree that the Formal Partners of CC Iberia shall have the right to 

appoint a person (hereinafter referred to as the “CC Iberia Observer”), who 

will be invited to meetings of the Supervisory Board of KIC SE as observer, 

may attend such meetings and participate in the discussion of the Supervisory 

Board, and that the Formal Partners of CC Iberia shall also have the right to 

revoke the appointment of the CC Iberia Observer. The first such CC Iberia 

Observer shall be José Santos Victor.” 

 

 

Section 5 

Amendment of Section 5 paragraph 5 GPA 

 

Section 5 paragraph 5 shall be rephrased as follows: 

 

“5. Financial Matters 

 

Each Formal Partner shall, upon Effective Date 1, if an Initial Formal Partner, 

or upon Effective Date 2, if not an Initial Formal Partner, except in cases in 

which the KIC Permission is required by such Formal Partner before entering 

into such financial obligations, in which case the performance of financial 

obligations will become due as of the receipt of the KIC Permission by the 

relevant Formal Partner, perform its financial obligations until the end of 

Contract Year 2016 (as defined in Section 10 paragraph 2 below), in particular 

render contributions in cash and render and/or make available contributions in 

kind, as described hereinafter, and as agreed upon between the relevant 

Formal Partner(s) and KIC SE from time to time, and in due regard to the 

statutory obligations pertaining to each Formal Partner and to the contractual 

obligations with third parties, in particular funding organisations, by which such 

Formal Partner may be bound: 

 

5.1. On January 1 of each Contract Year (as defined in Section 10 paragraph 

2 below), starting from Contract Year 2011 onwards, each Formal 



 

 

 

 

Partner shall pay to KIC SE under this Agreement an amount of EUR 

100,000 p.a. (one hundred thousand Euros per year) in cash to one of 

KIC SE’s designated bank accounts. For Contract Year 2010, each 

Formal Partner shall pay to KIC SE under this Agreement an amount of 

EUR 40,000 (fourty thousand Euros) in cash to one of KIC SE’s 

designated bank accounts. To the extent that these payments are to be 

used for KIC Partner Activities, KIC SE shall receive these payments on 

its own behalf, but for account of the respective Activity Partners. 

 

5.2. Each Formal Partner shall render and/or make available either to KIC SE 

and/or to one or more Co-Location Centre(s) and/or to other Formal 

Partners in kind contributions for the purpose of KIC Activities and/or to 

KIC SE and/or to the Co-Location Centres in an aggregate value of at 

least EUR 450,000 (four hundred fifty thousand Euros) for Contract Year 

2010, and in an aggregate value of at least EUR 900,000 p.a. (nine 

hundred thousand Euros per year) from Contract Year 2011 onwards, 

subject to the following conditions: 

 

5.2.1. For the purpose of this agreement, i.e. to govern the relationship 

amongst the Formal Partners and between the Formal Partners 

and KIC SE, the value of in kind contributions will be determined 

in accordance with valuation guidelines to be resolved upon, and 

amended from time to time, unanimously by the General 

Assembly of KIC SE, which will – on a generalising and 

simplifying basis – reflect the cost according to the accounting 

systems and principles of each Formal Partner and pay due 

regard to the statutory obligations pertaining to each Formal 

Partner and to the contractual obligations with third parties, in 

particular funding organisations, by which such Formal Partner 

may be bound; for other purposes, e.g. for obligations under 

corporate and commercial law, tax law etc., the value of in kind 

contributions may, if necessary, be determined differently (e.g. at 



 

 

 

 

a fair market value), without any effect on the relationship 

amongst the Formal Partners and between the Formal Partners 

and KIC SE; any tax or other negative consequences resulting 

from in kind contributions shall be borne by the contributing 

Formal Partner. 

 

5.2.2. The relevant Formal Partner and KIC SE will determine the 

respective in kind contribution to be rendered and/or made 

available by the relevant Formal Partner either to KIC SE and/or 

to one or more Co-Location Centre(s) and/or to other Formal 

Partners by mutual agreement to be negotiated in good faith. The 

relevant Formal Partner shall demonstrate how the in kind 

contributions proposed by it will contribute to the common aims of 

the KIC Consortium, and KIC SE shall only have the right to 

refuse the in kind contribution proposed by the relevant Formal 

Partner if this is necessary to safeguard substantial interests of 

the KIC Consortium. For the avoidance of doubt, in kind 

contributions can be, in particular, but without limitation, any of 

the following assets, services, and/or rights, regardless of 

whether or not such assets, services and/or rights are funded by 

own sources or other sources: 

 

 Personnel (cost and expenses) 

 Material expenses and incidental expenses 

 Office and research space 

 Use of facilities and real estate 

 Use of office and standard business equipment 

 Use of technical and research equipment 

 Use of equipment and products 



 

 

 

 

 Use of intangible and tangible assets and/or rights (e.g. 

intellectual property rights, output from other 

programmes) 

 Consultancy and technology transfer services 

 Teaching and internship services. 

 

The relevant Formal Partner shall be responsible to ensure that 

the valuation of this in kind contribution is fully auditable. As far 

as such assets, services, and/or rights are funded by other 

sources, the relevant Formal Partner shall be responsible for 

ensuring that any funding conditions from external sources are 

duly observed. 

 

5.2.3. For accounting purposes, KIC SE shall, upon consultation with 

the relevant Formal Partner, have the right to decide if the in kind 

contribution, as determined and rendered and/or made available 

according to paragraph 5.2.2 above, shall be accounted for KIC 

SE itself and/or for one or more Co-Location Centre(s) and/or, 

subject to the consent of the Partner(s) concerned, for one or 

more Partner(s) as respective recipient(s). 

 

5.2.4. If a Formal Partner renders and/or makes available in kind 

contributions to KIC SE and/or to one or more Co-Location 

Centre(s) and/or to other Formal Partners for the purpose of KIC 

Activities in an aggregate value of less than EUR 450,000 in 

Contract Year 2010 or in an aggregate value of less than EUR 

900,000 in any Contract Year from Contract Year 2011 onwards, 

the value of the in kind contributions to be rendered and/or made 

available by this Formal Partner in the following Contract Year 

will be increased by the difference between the agreed value and 

the value of the in kind contributions actually rendered and/or 



 

 

 

 

made available by this Formal Partner. If, upon a termination of 

this Agreement either between all Formal Partners and KIC SE 

or between this Formal Partner and the other Formal Partners 

and KIC SE, there is still a difference between the aggregate 

value of the in kind contributions rendered and/or made available 

by this Formal Partner and the aggregate claim of KIC SE for in 

kind contributions to be rendered and/or made available by this 

Formal Partner, this difference shall be considered for 

compensation to KIC SE in the context of the Exit Agreement to 

be concluded according to Section 9 paragraph 2.2 below, 

subject to the proviso that in the case that this Formal Partner 

leaves in the course of a Contract Year the calculation shall be 

adapted pro rata temporis. 

 

5.2.5. If a Formal Partner renders and/or makes available in kind 

contributions to KIC SE and/or to one or more Co-Location 

Centre(s) and/or to other Formal Partners for the purpose of KIC 

Activities in an aggregate value of more than EUR 450,000 in 

Contract Year 2010 or in an aggregate value of more than EUR 

900,000 in any Contract Year from Contract Year 2011 onwards, 

the value of the in kind contributions to be rendered and/or made 

available by this Formal Partner in the following Contract Year 

will be decreased by the difference between the value of EUR 

900,000 and the value of the in kind contributions actually 

rendered and/or made available by this Formal Partner. If, upon a 

termination of this Agreement either between all Formal Partners 

and KIC SE or between this Formal Partner and the other Formal 

Partners and KIC SE, there is still a difference between the 

aggregate value of the in kind contributions rendered and/or 

made available by this Formal Partners and the aggregate claim 

of KIC SE for in kind contributions to be rendered and/or made 

available by this Formal Partner, this difference shall be 



 

 

 

 

considered for compensation to the Exiting Partner (as defined in 

Section 9 paragraph 2 below) in the context of the Exit 

Agreement to be concluded according to Section 9 paragraph 2.2 

below, subject to the proviso that in the case that this Formal 

Partner leaves in the course of a Contract Year the calculation 

will be adapted pro rata temporis.  

 

5.3. The Formal Partners and KIC SE undertake to conclude agreements 

(e.g. as provisions in the CC-Agreements) with the Associate Partners to 

all of the Co-Location Centres, whereby each of the Associate Partners 

shall render cash contributions in the amount of EUR 13,500 (thirteen 

thousand five hundred Euros) for Contract Year 2010 and in the amount 

of EUR 30,000 p.a. (thirty thousand Euros per year) from Contract Year 

2011 onwards, as well as to render and/or make available in kind 

contributions in an aggregate value of EUR 135,000 (one hundred thirty 

five thousand Euros) for Contract Year 2010 and in an aggregate value 

of EUR 270,000 p.a. (two hundred seventy thousand Euros per year) 

from Contract Year 2011 onwards to one of the Co-Location Centres or 

to other Partners respectively, whereupon, if the CC Entity will receive 

such contributions, it shall receive them either for its own account or for 

the account of the Activity Partners. The provision in paragraph 5.2 shall 

apply mutatis mutandis to the obligations of the Associate Partners to 

render cash contributions and to render and/or make available in kind 

contributions respectively, unless the parties to a CC-Agreement devise 

otherwise. 

 

5.4. KIC SE shall duly keep its books and records and make true and 

complete entries in such books and records of all dealings and 

transactions of and in relation to its business. 

 

5.5. All books and accounts of KIC SE shall be kept in Euros. 

 



 

 

 

 

5.6. All records of KIC SE shall be kept and retained for a period of at least 

seven years from the end of each year to which such record relates, 

unless another period of retention is required by operation of any 

applicable law or under the EIT-Agreements. 

 

5.7. The Executive Board of KIC SE shall prepare and submit to each of the 

Formal Partners such further information as a Formal Partner may 

reasonably require from time to time as to any and all matters relating to 

KIC SE’s business or the financial condition of KIC SE. 

 

5.8. Each Formal Partner shall have the right to inspect the books and 

records of KIC SE during normal business hours or to have the books 

and records inspected on its behalf by an independent auditor at the cost 

of such Formal Partner. 

 

5.9. Unless resolved unanimously otherwise by the General Assembly, KIC 

SE shall distribute no dividends to its shareholders, but use all profits 

generated for the furtherance of KIC SE’s or KIC NPE’s purpose. 

 

5.10. The Parties will, in the course of Contract Year 2016, negotiate in good 

faith on the future financing of KIC SE following the end of Contract Year 

2016.” 

 

 

Section 6 

Application of GPA to this Addendum 

 

The provisions of the GPA on Duration (Section 10 GPA), Dispute Resolution (Section 11), 

Conflict with KIC-Articles of Association (Section 12), Interpretation (Section 13), and 

Miscellaneous (Section 14) shall apply to this Addendum mutatis mutandis. 
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